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. INTRODUCTION

In October 1997, the plaintiffs sold their company, Aztec Internationd (“ Aztec”), to defendant

U.S. Office Products ("USOP") in exchange for 720,000 shares of USOP common stock. After the

merger and before the plaintiffs sold their USOP stock, the value of the USOP stock decreased

ggnificantly. In response, the plaintiffs filed a 20-count complaint claming contract violations, fraud,



negligence, negligent misrepresentation, congpiracy, and breach of fiduciary duty on the part of the
defendants. The complaint addresses two contracts: the written Agreement and Plan of Reorganization
(“Reorganization Agreement”) governing the merger of Aztec and USOP, and an ord contract wherein
the defendants dlegedly promised to compensate the plaintiffs for the lossin vaue of their USOP stock.
In the Second Amended Complaint (*complaint”), the plaintiffs claim that the defendants breached the
contracts, made fa se atements regarding the contracts, and fraudulently induced the plaintiffs to enter
into the contracts.

The plaintiffs origindly filed this action in the United States Didtrict Court for the Didrict of
Deaware. The Judicid Panel on Multi-Didtrict Litigation transferred the case to this court for pretria
proceedings as part of the USOP Multi-Didrict Litigation (“MDL”) pending in thiscourt. This case
and othersin the USOP MDL action involve defendants USOP; Jonathan Ledecky, the former
Presdent, Chief Executive Officer, and Chairman of USOP; and James Claypoole, the Presdent of the
Technology Solutions Divison of USOP. This matter is now before the court on the defendant
USOP's, Ledecky’s, and Claypool€ s separately filed motions to dismiss the complaint pursuant to
Federd Rule of Civil Procedure 12(b)(6). For the reasons set forth below, the court grantsin part and

deniesin part the defendants motions to dismiss.



Il. BACKGROUND?
A. Summary of the Case

The plaintiffs are the former owners of Aztec, a closely held Delaware corporation located in
Connecticut that the plaintiffs sold to defendant USOP in October 1997. Compl. 4. Paintiffs Jack
and Fran Meehan, Les Asher, and Gordon Tingets reside in Connecticut, plaintiffs Beth and
Chrigtopher Meehan reside in Colorado, plaintiff William Durniak resdesin New Y ork, and plaintiff
Michadl Dickensresdesin Texas. Id. f 7-15. The plaintiffs clam that during negotiations regarding
the USOP-Aztec merger, the defendants made false and mideading statements and omissions regarding
USOPs future business strategy. E.g., id. 1138, 62. The plaintiffs detrimentaly relied on thesefdse
statements and agreed to sall Aztec to USOP based on these statements and omissions. 1d. §38. The
plaintiffs state that had they been aware of USOP s true business plans, they would not have sold Aztec
to USOP. Id.  39.

Once the plaintiffs became aware of USOP s new business strategy, they met with defendants
Ledecky and Claypoolein the Digtrict of Columbiain February 1998 to discuss their concerns. 1d.
54, 55. At this meeting, defendant Ledecky guaranteed that USOP would provide the plaintiffs with
condderation equa to that agreed upon for the sde of Aztec. 1d. 56. Furthermore, Mr. Ledecky
dlegedly gave his persond guarantee that he would make the plaintiffs whole if USOP failed to do so.

Id. Later, both Mr. Ledecky and USOP refused to provide the plaintiffs with the consideration they

! Because the court is resolving motions to dismiss, the court treats the facts alleged in the

complaint astrue. Scheuer v. Rhodes, 416 U.S. 232, 236 (1974), overruled on other grounds by
Harlow v. Fitzgerald, 457 U.S. 800 (1982).



dlegedly agreed to. 1d. § 61.



B. Defendant USOP’s Original Business Plan
Defendant Ledecky founded USOP, a company located in the Digtrict of Columbiaand
incorporated in Delaware, in 1994. 1d. §24. USOP s business strategy was to acquire existing
companiesin exchange for USOP stock and then group these companies together as a Single corporate
entity to achieve increased reported revenues, thereby increasing the value of USOP stock. 1d. To
maintain its stock price, USOP used business practices, such as the pooling-of-interests accounting
method.? Id. 26. USOP could not use the pooling-of-interests accounting method, however, if it
intended to engage in a buyback or spin-off of an acquired company within two years of the acquisition.
Id. 1 26.
C. Defendant USOP’ s Negotiations with Aztec
In early 1997, USOP representatives gpproached plaintiff Jack Meehan, Aztec’s principa
owner, about the possibility of acquiring Aztec. |d. §127. Based on USOP representatives description
of USOP s business plan, Jack Meehan and Eric Schwartz, president of USOP' s Computer Network
Services Divigon, entered into a confidentidity agreement. 1d. USOP and Aztec then began
acquigtion discussons.  1d. 1127-28. During these discussions, USOP Technology Solutions

President defendant Claypoole indicated that defendant Ledecky was directing USOP s strategy for

2 When the * pooling-of-interests” accounting method is used in mergers the acquired
company’s assets are recorded on the acquiring company’ s books at their cost when originaly
acquired. Black’s Law Dictionary (7th ed. 1999). No goodwill account is created under the pooling
method. 1d.



this merger and that Mr. Ledecky was the visonary leader who would build USOP into an $8 hillion
company by the year 2000. 1d. ] 28.

During the first week of October 1997, Aztec received a Letter of Intent from USOP
confirming USOP s intent to acquire Aztec in exchange for 720,000 shares of USOP stock. 1d. 1 31.
USOP representatives refused the plaintiffs origind demand for cash consideration and represented
that the al-stock dedl would be beneficid to the plaintiffs because it would alow the transaction to
qudify for pooling-of-interests accounting treatment. 1d. To thisend, USOP s Letter of Intent stated
that "[t]he Proposed Acquisition [of Aztec] must qudify for the pooling-of-interest [Sic] accounting
trestment.” 1d.

During late October 1997, Aztec and USOP representatives negotiated the terms of the
Reorganization Agreement. 1d. §32. During these negotiations, USOP representatives provided the
plaintiffs with copies of USOP s most recent prospectus and supplements, aswdl as various articles on
USOP, Mr. Ledecky, and the nature of USOP's stock. 1d. USOP did not mention any planned
changesinitsbusnessdrategy. 1d. The Reorganization Agreement provided for total consideration
("Merger Condderation”) of 720,000 shares of USOP Common Stock that were trading at a price of
$37.5625 per share as of the closing date. 1d. §34. The shares were subject to transfer restrictionsin
accordance with the pooling-of-interests accounting rules. 1d. 35. These restrictions prohibited the
plaintiffs from sdling any of their USOP shares until USOP and Aztec operations had been combined
for aperiod of 30 days after publication of their combined resultsin a public announcement. 1d.

USOP controlled the timing of this public announcement and the redtriction on the plaintiffs shareswas

St to expire in mid-February 1998. 1d.



On October 24, 1997, the plaintiffs entered into the Reorganization Agreement with USOP and
its subsdiary, Mason Acquisition Corporation. 1d. §38. On the same day, the acquisition closed,
Aztec became a subsidiary of USOP, and the Aztec shareholders were issued 720,000 shares of
USOP stock with atotal market value of $27,000,000.00. 1d. 39.

D. The Defendants Alleged Misrepresentations and Omissions During the
Negotiation of the Reor ganization Agreement

The plaintiffs plead that, during the negotiations, USOP's representatives provided them with
fase and mideading information and failed to disclose other adverse informetion. 1d. 38. The
plantiffs relied on thisinformation and, if not for the defendants omissions and fase satements, they
would not have entered into the Reorganization Agreement. 1d. 11 39, 42, 45, 62.

From October 4 through 7, 1997, USOP held a Technology Solutions Presidents Meeting in
the Didtrict of Columbia 1d. 37. Mr. Claypoole presided over this meeting, which Computer
Network Services Divison President Eric Schwartz attended. 1d. At this meeting Mr. Claypoole and
other unnamed individuas discussed a new business strategy involving entering into a stock repurchase
and spin-off transaction. Id. Thisnew business strategy included spinning off the Technology Solutions
Divison, which wasto include Aztec. 1d. 11 28, 31.

The defendants knew that this spin-off (which would occur within two years of the Aztec
acquisition) and repurchase plan would specificaly disquaify USOP from using the pooling-of-interests
accounting method specified in USOP s Letter of Intent. 1d. 31, 36. In addition, USOP
representatives had represented that Mr. Ledecky was the driving force behind USOP and that he and

the company intended to continue making new acquisitions. 1d. 1 30. Despite knowledge of the



planned transtion within USOP, the company's representatives failed to inform the plaintiffs of the
trangition, continued to sal USOP as an acquisition-driven company, and told them that USOP' s
srategy would not undergo any drastic changes. 1d. 11 32, 41.

E. Post-Merger Eventswithin Defendant USOP

On November 5, 1997, USOP announced that Mr. Ledecky was stepping down as President
and Chief Executive Officer and that Tom Morgan would replace him. 1d. 40. Inthe pressrelease,
Mr. Ledecky referred to Mr. Morgan's " outstanding service in trangtioning [USOP] from an
acquisition-driven company to one that is focused on exploiting the opportunities [it has] to redize
tremendous operating efficiencies” 1d. Mr. Ledecky announced the news to plaintiffs Jack Meehan,
William Durniak, Les Asher, and Gordon Tingets during a conference cdll held that same day. 1d. On
November 21, 1997, USOP held a management retreat for itsdivison presidents. Id. §42. Atthis
retreat, the presidents received copies of amemorandum prepared by new USOP President Tom
Morgan. Id. This memorandum stated that one of USOP's new priorities was to become less
dependent on acquigtions. 1d. Following these events, USOP's stock price dropped. Id. 143.

On January 13, 1998, USOP issued a detailed press release entitled "U.S. Office Products
Announces Strategic Restructuring,” reveding that USOP was planning a $1 billion sdf-tender for
gpproximately 37 million shares at a price of $27.00 per share. 1d. §44. USOP was dso planning to
spin-off four divisons: Corporate Travel Services, Education, Print Management, and Technology
Solutions. 1d. The company planned to incur approximately $800 million in additiona indebtednessto
fund the repurchase, the spin-offs, and a $270 million equity investment from a fund managed by

Clayton, Dublier & Rice, aprivate equity firm. 1d. The press release edtimated that at the close of al



transactions, USOP would have approximately $1.3 billion in total indebtedness and announced that
Mr. Ledecky would step down as chairman of USOP once the transactions were complete. 1d.
Following the publication of this press release, USOP's stock price dropped sharply. 1d.

Although not mentioned in the press release, the transaction with Clayton, Dublier & Rice
alowed USOP management personnel, including defendants Ledecky and Claypoole, to exercise stock
options that the plaintiffs believe alowed the defendants to saturate the market with USOP stock.  Id.
1148. These options alowed USOP personnel to sal their stock for $27.00 per share, “a substantia
premium to the then-current stock price, which has since repeatedly fdlen.” 1d. Also on January 13,
1998, USOP natified the plaintiffs that the USOP stock that they received as Merger Consideration
would be traded in for watered-down USOP stock and shares of stock in the four newly created spin-
off companies. 1d. 7 46.

On January 21, 1998, the plaintiffs began planning to sl their USOP stock pending the lifting
of the pooling-of-interests transfer retrictions. 1d. §52. When plaintiff Meehan contacted USOP by
telephone, USOP slegd department informed Mr. Meehan that the restrictions were lifted on January
13, 1998. Id. Although USOP slegd department told Mr. Meehan that it had transmitted this
informationto Mr. Meehan's office, it later acknowledged that it had sent the notification to the wrong
number. 1d. Between January 13 and 21, 1998, USOP's stock price declined from $20.56 per share
to an ungpecified amount. 1d. §53.

Once Mr. Meehan learned of USOP's mistake regarding the facsmile, he contacted Mr.
Claypoole and demanded that Mr. Claypoole provide the plaintiffs with solutions to their problems

regarding the declining value of USOPs stock. 1d. §54. On January 22, 1998, Mr. Meehan and Mr.



Claypoole met in Florida and Mr Claypoole advised Mr. Meehan to "hold tight" and said he would

arrange a meeting with Mr. Ledecky. Id.

10



F. Plaintiff Meehan's February 11, 1998 M eeting with
Defendants L edecky and Claypoole

On February 11, 1998, plaintiff Meehan met with defendants Ledecky, then the Chairman of
USOP, and Claypoole in the Digtrict of Columbia. Id. §55. Phillip Arturi and Bruce Tordllo® of
Professond Network Services, another USOP Technology Division company, aso attended the
meeting. 1d. At this meeting, Mr. Meehan informed Mr. Ledecky of his concerns and told him that he
and the other shareholders wanted to be made whole. 1d. Mr. Ledecky told Mr. Meehan that he was
certain that the pending stock spin-off and tender offer would “make Plaintiffs whole” and earn them a
profit. 1d. 155. Heaso told Mr. Meehan "that his word was his bond, this is how he built his business
and [he had] never gone back on [hig] word." Id. (interna quotation marks omitted).

Mr. Ledecky stated that, if the post-split aggregeate value of the spin-offs and the cash received
from the stock self-tender failed to equa the Merger Consideration provided for in the Reorganization
Agreement, USOP would make the plaintiffswhole. I1d. 56. Mr. Ledecky also said he persondly
would make the plaintiffswhole if USOP failed to do so. 1d. In consideration for these promises, and
at the ingstence of both Mr. Ledecky and Mr. Claypoole, the plaintiffs agreed to refrain from sdlling
any of their USOP stock prior to the spin-off scheduled for April 25, 1998. Id. 156, Ex. A.

Mr. Claypoole urged the parties not to create aforma written agreement because "these dedls
were made behind closed doors.” 1d. 157. Mr. Meehan asked Mr. Ledecky if he would accept the

details of the agreement in writing, but Mr. Ledecky refused. 1d. Mr. Claypoole, however, did agree

3 Messrs. Arturi and Tordlo are plaintiffsin Arturi et al. v. U.S. Office Products Co. et
al., ardated action which aso has been transferred to thisMDL case.

11



to accept aletter from Messrs. Meehan, Arturi, and Torello concerning the meeting and the * make-
whole’ agreement. 1d. Mr. Meehan then asked Mr. Ledecky to shake hands to the agreement. 1d.
Mr. Ledecky did so and told Mr. Meehan "[y]ou have my word." 1d.

On February 12, 1998, Mr. Claypoole telephoned Mr. Meehan to confirm that Mr. Ledecky
had reached a satisfactory dea with Mr. Meehan. 1d. Mr. Claypoole aso urged Mr. Meehan to keep
the specifics of the meeting confidentid. Id. On February 15, 1998, Messrs. Meehan and Arturi sent
aletter to Mr. Claypoole detailing the agreement (“ Claypoole letter”). 1d. 158, Ex. A.

G. TheMay 21, 1998 Shareholders Meeting

On May 21, 1998, Mr. Meehan and Mr. Arturi attended the USOP shareholders meeting in
the Didtrict of Columbiain an attempt to meet again with Mr. Ledecky. Id. 59. Mr. Ledecky met
with Mr. Meehan and asked him to forward a copy of the Claypoole letter to him because he wanted
to remind himsdlf of the commitments he had made at the February meeting. 1d. Mr. Ledecky then
urged the plaintiffs to continue to hold their stock until September 7, 1998, 90 days after the spin-off of
Aztec which had been rescheduled from April 25, 1998 to June 9, 1998. 1d. 159, Ex. B. Mr.
Ledecky assured Mr. Meehan that this spin-off would "more than make him whole" 1d. On May 28,
1998, Mr. Meehan and Mr. Arturi sent Mr. Ledecky anew letter (“Ledecky Letter”) detailing the
aleged February 11, 1998 agreement (“February 11 Agreement”) and included a copy of the
Claypoole letter. 1d. 60, Ex. B.

H. Post-Spin-Off Events
The plaintiffs allege that on September 4, 1998, defendant Ledecky sent an e-mail to Mr.

Arturi, with copies to defendant Claypoole and other USOP officids, stating that Mr. Ledecky’'s

12



"actions and discussons with [Mr. Arturi] —which were documented — were done in [hig] capacity as
an officer of USOP at the direction of [hig] then colleagues™ Id. J61. Once it became clear that the
post-split aggregate value of the spin-offs and the cash received from the impending stock self-tender
were |ess than the Merger Congderation, the plaintiffs demanded that USOP and Mr. Ledecky cover
their losses. |d. Both USOP and Mr. Ledecky refused. Id.
|. Procedural Higtory
The plantiffs origindly filed this action in the United States Didtrict Court for the Didtrict of
Ddaware. Subject-matter jurisdiction in that court was premised on diversity of citizenship under 28
U.S.C. §1332. TheJudicid Panel on Multi-Didtrict Litigation transferred the case to this member of
this court for pretrial proceedings pursuant to 28 U.S.C. § 1407, as part of the USOP MDL action.
Subsequently, the plaintiffs filed a 20-count complaint focusing on the Reorganization Agreement and
the February 11 Agreements and claiming breach of contract, promissory estoppel, unjust enrichment,
fraud, fraudulent inducement, inducement by misrepresentation, negligent misrepresentation, negligence,
civil congpiracy, breach of fiduciary duty, and violation of the Connecticut Unfair Trade Practices Act.
On September 13, 1999 the defendants filed motions to dismiss the plaintiffs complaint. Since the
filing of these motions this MDL action was Stayed severd times due to bankruptcy filings, MDL
transfers, and mediation efforts. Renewed Mot. of Class Action Pls. to Restore Case to Active List &
1-2. OnMarch 5, 2001 USOP filed a Notice of Bankruptcy. On January 4, 2002 USOPfiled a
Notice of Effective Date of Joint Liquidation Plan of Reorganization of USOP.
J. ThePlaintiffs Withdrawn Counts

In their oppositions to the defendants motions to dismiss, the plaintiffs agree to withdraw the

13



fiduciary duty and conspiracy clams, Counts V1, VII, XllI, and XVII, in ther entirety. Pls’ Opp'n
(Ledecky) at 6 n.4; Pis” Opp'n (USOP)* at 2 n.1; Pls’ Opp'n (Claypoole) at 6 n.3.> The plantiffs
aso agree to withdraw the fraud and misrepresentation claims regarding the Reorganization Agreement
againg defendant Ledecky contained in Counts I1-V and VIII. Findly, the plaintiffs assert that they will
withdraw the promissory estoppel clam regarding the February 11 Agreement againgt defendant

Claypoolein Count XX. PIs’ Opp'n (Ledecky) a 6 n.4; PIs” Opp'n (Claypoole) a 6 n.3.

1. ANALYSS
A. Legal Standard for a Mation to Dismissfor Failureto Statea Claim
For acomplaint to survive a Rule 12(b)(6) motion to dismiss, it need only provide a short and
plain satement of the claim and the grounds on which it rests. Fep. R. Civ. P. 8(a)(2); Conley v.
Gibson, 355 U.S. 41, 47 (1957). A motion to dismiss under Rule 12(b)(6) tests not whether the
plantiff will prevail on the merits, but instead whether the plaintiff has properly sated aclam. Fep. R.

Civ. P. 12(b)(6); Scheuer v. Rhodes, 416 U.S. 232, 236 (1974), overruled on other grounds by

4 Locd Civil Rule 7.1(e) states that a* memorandum of points and authorities in support
of or in oppogtion to amotion shal not exceed 45 pages and a reply memorandum shdl not exceed 25
pages, without prior gpprova of the court.” Defendant USOP properly points out that the plaintiffs
60-page opposition violates Loca Civil Rule 7.1(e). Reply (USOP) a 1 n.1. USOP, however, was
not prejudiced by this violation because it submitted a 25-page reply that incorporates by reference 19
additiona pages of areply rdating to a different motion to dismissfiled inthisMDL case. Id. at 22-25.
While the parties violations of Locd Civil Rule 7.1(€) have inconvenienced the court, in thisinstance
judicid efficency favors moving forward with this resolution of the maotions, rather than ordering both
partiesto refile their submissions using the proper page limitations.

5 All three defendants have filed mations to dismiss. Accordingly, when citing to the
different motions to dismiss, oppositions, and replies, the court specifies the corresponding defendant in
parentheses.
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Harlow v. Fitzgerald, 457 U.S. 800 (1982). The plaintiff need not plead the eements of aprima
facie casein the complaint. Swierkiewicz v. Sorema N.A., 534 U.S. 506, 511-14 (2002) (holding
that a plaintiff in an employment-discrimination case need not establish her prima-facie casein the
complant); Sparrow v. United Air Lines, Inc., 216 F.3d 1111, 1114 (D.C. Cir. 2000). Thus, the
court may dismiss acomplaint for fallure to sate aclam only if it is clear that no rdlief could be granted
under any set of factsthat could be proved consstent with the dlegations. Hishon v. King &
Spalding, 467 U.S. 69, 73 (1984); Atchinson v. Dist. of Columbia, 73 F.3d 418, 422 (D.C. Cir.
1996).

In deciding such amoation, the court must accept dl of the complaint’s well-pled factud
dlegations as true and draw dl reasonable inferences in the nonmovant’ s favor. Scheuer, 416 U.S. at
236. The court need not accept astrue legd conclusons cast asfactud dlegations. Kowal v. MCI
Communications Corp., 16 F.3d 1271, 1276 (D.C. Cir. 1994). While the court must generdly limit
its review to facts dleged within the complaint, the court may adso consider facts of which judicid notice
may be taken and documents that are both referenced in the complaint and centrd to the plaintiff’s
cdam. Phillipsv. Bureau of Prisons, 591 F.2d 966, 969 (D.C. Cir. 1979); Lipton v. MCI
Worldcom, Inc., 135 F. Supp. 2d 182, 186 (D.D.C. 2001).

B. Preliminary Issues

Before turning to the arguments regarding the specific counts, the court addresses two issues
that affect the later rulings. Thefirst issue is whether the February 11 Agreement is a contract separate
from the Reorganization Agreement or a modification of the Reorganization Agreement. The second

issue involves a determination of what law appliesto the substantive dlamsin this diversty action.
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1. Doesthe February 11 Agreement Modify the Reor ganization Agreement
Or Arethe Two Agreements Separ ate Contracts?

Whether the February 11 Agreement modifies or is separate from the Reorganization
Agreement is Sgnificant for two reasons. Fird, the Reorganization Agreement requires the parties to
the agreement to file disputes regarding the Reorganization Agreement in Wilmington, Delaware, and to
apply Delaware law. Reorganization Agreement 8 10.8. Thus, the characterization of the February 11
Agreement determines which law the court should apply to the rdlevant claims. The second reason is
that the parties agreed that the Reorganization Agreement “shdl not be amended or modified except by
awritten ingrument duly executed by each of the partieshereto ... .” 1d. 8 10.2. Thus, if the ora
February 11 Agreement is a modification of the Reorganization Agreement, it violates the
Reorganization Agreement. |d.

The plaintiffs dlaim that the February 11 Agreement and the originad Reorganization Agreement
are two separate and independent contracts. Compl. 1 6; PIs” Opp'n (Ledecky) at 4. The defendants
contend that the February 11 Agreement, which would increase the plaintiffs Merger Congderation, is
merely an attempt to modify the Reorganization Agreement in response to the decrease in value of the
USOP stock that congtitutes the Merger Consideration. E.g., Mot. to Dismiss (Ledecky) at 20-21.

As noted, when resolving amotion to dismiss, the court is not required to accept lega
conclusions presented in acomplaint as factud dlegations. Kowal, 16 F.3d at 1276. Thus, the court is
not required to defer to the plaintiffs assertion that the February 11 Agreement and the origina
Reorganization Agreement are separate contracts. Rather, the court must evaluate this issue for itsdlf.

The court points out that the Reorganization Agreement aready addresses circumstances that could

16



result in an adjustment of the Merger Consideration. Reorganization Agreement 88 1.3-1.4. Asthe
February 11 Agreement addresses a possibility aready addressed in the Reorganization Agreement —a
need to adjust the Merger Congderation — the facts aleged in the complaint suggest that the court
could deem the oral agreement amodification of the Reorganization Agreement. See generally Compl.
Because this determination requires afactud andyss, and other rdevant facts may dso exig, the court
defersthis criticd ruling to alater phase of thiscase. Hishon, 467 U.S. at 73; see Indep. Cellular
Tel., Inc. v. Barker, 1997 Del. Ch. LEX1S 43 a *12-13 (Ddl. Ch. 1997). For the limited purpose of
ruling on the pending motions to dismiss, the court adopts the plaintiffs assertion that the
Reorganization Agreement does not bar the possible existence of the February 11 Agreement. 1d.
Consequently, the Reorganization Agreement’ s choice-of-law provision does naot, a this point, govern
the clams regarding the February 11 Agreement and the Reorganization Agreement does not bar the
ord agreement. Reorganization Agreement 88 10.2, 10.8.
2. Choice-of-law Analysis

In adiversty action transferred pursuant to 28 U.S.C. 8§ 1407(a), the transferee court applies
the choice-of-law rules of the state where the transferor court sits. Ferensv. John Deere Co., 494
U.S. 516, 518-19 (1990). Because the transferor court in this case sitsin Delaware, this court applies
Deaware choice-of-law rules to determine what substantive law to apply to the contract clams
regarding the Reorganization Agreement, the contract clams regarding the February 11 Agreement,

and the tort clams regarding both agreements. Ferens, 494 U.S. at 519.
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a. The Contract Claims Regar ding the Reor ganization Agreement

The Reorganization Agreement contains a clause wherein the plaintiffs and the defendants agree
that any future contract dlams relating to the Reorganization Agreement shdl be filed in Wilmington,
Dedaware and governed by Delaware law. Reorganization Agreement § 10.8. When awritten
contract contains a choice-of-law provison, Delaware courts apply the contract’ s choice of law so long
as the selected jurisdiction has some materid relationship to the transaction. Annan v. Wilmington
Trust Co., 559 A.2d 1289, 1293 (Ddl. 1989). AsUSOP isincorporated in Delaware, Delaware has
amaterid relationship to the Reorganization Agreement. 1d. Consequently, 8§ 10.8 isavaid choice-of-
law provision and the court will gpply Delaware law to the contract claims relating to the Reorganization
Agreement. Suburban Trust & Sav. Bank v. Univ. of Del., 910 F. Supp. 1009, 1013 (D. Ddl.
1995).

b. The Contract Claims Regarding the February 11 Agreement

Turning to the choice-of-law andlysis for the contract clams regarding the February 11
Agreement, the court considers that Delaware courts gpply the “most significant relationship te” to
determine the law that gpplies to evauations of both contract and tort clams. Travelers Indem. Co. v.
Lake 594 A.2d 38, 47 (Ddl. 1991). The significant relationship test requires the court to apply the law

of the gate that has the most sgnificant relationship to the occurrence and
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the parties® Id. In order to make this determination, the court applies the following considerations:
(a) the needs of the interstate and internationd systems, (b) the relevant palicies of the forum,
(c) the rdlevant paliciesof other interested states and the relative interests of those statesinthe
determination of the particular issue, (d) the protection of justified expectations, (€) the basic
policies underlying the particular fidld of law, (f) certainty, predictability and the uniformity of
result, and (g) ease in the determination and gpplication of the law to be applied.

Id. (quoting Restatement (Second) of Conflicts of Law 8§ 6 (1971)).
For contract clams, the following factors dso gpply: (1) the place of contracting; (2) the place

of negotiating; (3) the place of performance; (4) the location of the contract’ s subject-matter; and (5)

the place of incorporation and the place of business of the parties. Restatement (Second) Conflicts of

Law § 188 (1971); Coca Cola Bottling Co. of Elizabethtown, Inc. v. Coca Cola Co., 668 F. Supp.

906, 918 (D. Ddl. 1987). “If the place of negotiating the contract and the place of performance arein

the same State, the local law of this state will usudly be gpplied.” Restatement (Second) of Conflicts of

Law § 188 (1971).

6 Defendant Ledecky uses the most significant relaionship test to determine that Digtrict
of Columbialaw appliesto the February 11 Agreement contract clams. Mot. to Dismiss (Ledecky) at
5n.5. In contradt, the plaintiffs submit that the court should apply the law of the two affected
jurisdictions — the Digtrict of Columbia and Connecticut — because the laws of the affected jurisdictions
do not conflict. E.g., PIs’” Opp’'n (Ledecky) at 9 n.8 (citing Pig Improvement Co., Inc. v. Middle
Sates Holding Co., 943 F. Supp. 392, 396 (D. Ddl. 1996)). The plaintiffs aver that because no
conflict exigts, this Stuation creates afdse conflict. 1d. The plaintiffs, however, do not explain why
Connecticut is an “affected jurisdiction,” why the laws of the two jurisdictions do not conflict, and why
the court should not gpply the Restatement of Conflicts of Law’s most sgnificant reationship test.
Larry Kramer, Rethinking Choice of Law, 90 Colum. L. Rev. 277, 291-92 (1990) (stating that a
court should determine whether a state has an interest and only apply the law of the state with sufficient
contacts to the claim). The court does not adopt the plaintiffs gpproach because the portions of the
plaintiffs cases offered to support the false conflict argument do not rely on rdlevant Delaware law; and
because, as demongtrated herein, the court is not convinced that Connecticut is an affected jurisdiction.
Pls’ Opp'n (Ledecky) at 9 n.8; Merck & Co. v. Smithkline Beecham Pharms, 1999 WL 669354,
at *15 (Dd. Ch. Aug. 5, 1999).
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Applying the most significant relationship test to the facts of this case asthey rlate to the
February 11 Agreement contract claims, the court notes that the aleged location of the negotiation and
contracting isthe Didtrict of Columbia. Compl. f[f155-59. The Didtrict of Columbia s the place of
performance because it is where USOP and Ledecky would issue stock, pay the differentia price, or
decide not to perform. Id. Y17, 18. Also, the plaintiffs wrote |etters “memoridizing” the February 11
Agreement in Connecticut and mailed the letters to the defendantsin the Didtrict of Columbia. 1d. Exs.
A-B. The contract’s subject matter is unclear from the complaint though it does involve USOP stock
and USOP islocated in the Didtrict of Columbia. 1d. §1154-63. The place of incorporation of the
partiesis Delaware, as USOP is the only corporation that isa party. I1d. 8. The place of business of
the three defendants is the Didtrict of Columbia 1d. The place of busness of plaintiff Jack Meghanis
Connecticut and is unknown for the other plaintiffs. 1d. ] 7-15. Though resdence is not a factor for
this sgnificant rlationship test, it is rlevant for determining the affected jurisdictions: four plaintiffs
reside in Connecticut, two in Colorado, onein New York, and onein Texas. 1d. 11 7-15, 50.

Because the most important aspects of the contract claims— the place of negotiation and
performance — occurred, or would have occurred, in the Digrict of Columbia, the Didtrict of Columbia
has the most significant relationship to the contract claims. Restatement (Second) of Conflicts of Law 8§
145 (1971); Coca Cola Co., 668 F. Supp. at 918. Indeed, the facts of this case demongtrate that the
Didrict of Columbiais the only jurisdiction with an interest in the contract clams. 1d.; Merck & Co. v.
Smithkline Beecham Pharms, 1999 WL 669354, at *15 (Del. Ch. Aug. 5, 1999) (determining that
Pennsylvanialaw does not apply because only one factor — one defendant is a Pennsylvania
corporation — favorsiits application).
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c. TheTort Claims

“Pursuant to Section 145 of the Second Restatement, the local law of the state which ‘has the
most sgnificant relationship to the occurrence and the parties under the principles stated in 8 6" will
govern therights of litigantsin atort suit.” Travelers Indem., 594 A.2d at 47 (quoting Restatement
(Second) of Conflicts of Law § 145 (1971)).” The court must look to the broader considerations
quoted in the preceding subsection as well as the following factors: (1) the place where the injury
occurred; (2) the place where the conduct causing the injury occurred; (3) the domicile, resdence,
nationdity, place of incorporation and place of business of the parties; and (4) the place where the
relationship, if any, between the partiesis centered. 1d.; Restatement (Second) of Conflictsof Law §
145 (1971). Courts should evauate contacts involving different locations according to the locations
relaive importance with respect to the relevant issues of the case. Travelers Indem., 594 A.2d at 48
n.6.

Applying the factorsin the order of their Sgnificance given the facts of this case, the court first
consders the aleged conduct that caused the injuries— the conveying of the false information regarding
the two contracts and the fallure to tranamit the facamile. 1d. The complaint does not state the location
of dl of the discussons, but the facamile transmittal, the February and May 1998 mesetings, and
USOP srestructuring al occurred in the Digtrict of Columbia. Compl. 1140, 44, 52, 55-59. Turning

to the fourth factor of the test, the place where the parties relationship is centered, the court considers

! All parties agree that the most significant relaionship test gppliesto the tort dams.
E.g., PIs” Opp'n (USOP) at 27 n.16, 51-52; Mot. to Dismiss (USOP) at 39-40, 36 n.34; Reply
(Ledecky) at 20-21.
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that the parties met in the Digtrict of Columbia, their relationship is based on the their common
ownership of USOP stock, and USOP is located in the Digtrict of Columbia. Travelers Indem., 594
A.2d at 47; Compl. 1117, 37, 40, 44, 50, 52, 55-59.

Applying the location of the injury factor for each tort clam, the court determines that the
plaintiffs financia losses most likely occurred where they lived, though thisis not specificaly dleged in
the complaint. TravelersIndem., 594 A.2d at 47; Compl. Four plantiffs resdein Connecticut, two in
Colorado, onein New York, and onein Texas. Compl. 1{] 7-15, 50. These factslead into the third
factor which requires consderation of the resdences or places of business of the parties. Travelers
Indem., 594 A.2d at 47. Therefore, the court further observesthat the defendants' place of businessis
the Digtrict of Columbia, USOP s place of incorporation is Delaware, one plaintiff’ s place of busnessis
Connecticut, and the places of business of the remaining plaintiffs are not set forth in the complaint.
Compl. 91 7-15, 17-19.

Accordingly, most of the parties interactions and the misrepresentations and negligence, as
dleged in the complaint, occurred in the Didtrict of Columbia. Considering the contacts involving the
different locations according to the locations' relative importance with respect to the relevant issues of
the case, the court determines that the Didtrict of Columbiais the only jurisdiction thet has a Sgnificant
relationship to thetort dlams. Travelers Indem., 594 A.2d at 47; Merck & Co., 1999 WL 669354,
a *15 (determining that Pennsylvanialaw does not gpply because only one factor — one defendant isa
Pennsylvania corporation — favors its application). Therefore, the court applies Delaware law to the
contract clams regarding the Reorganization Agreement and gpplies Didtrict of Columbialaw to the

remaining contract clams and the tort clams.
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C. The Court Dismissesthe Claims Alleging Violations of the Connecticut
Unfair Trade Practices Act: CountsVIII and XVI

The plaintiffs claim that defendants USOP and Ledecky violated the Connecticut Unfair Trade
Practices Act (“CUTPA”). CUTPA provides that “no person shal engage in unfair methods of
competition and unfair or deceptive acts or practices in the conduct of any trade or commerce.” Conn.
Gen. Stat. §42-110b(a). Count VIII aleges CUTPA violationsin relation to the Reorganization
Agreement, and Count XV dleges CUTPA violations regarding the February 11 Agreement. As
discussed in the court’ s choice-of-law analyss, however, the law of the Digtrict of Columbia, and not
the law of Connecticut, is applicable to the plaintiffs tort daims™® Travelers Indem., 594 A.2d at 47.

The plaintiffs urge the court to apply CUTPA to this situation “[b]ecause CUTPA has more far-
reaching remedia powers than does its Didtrict of Columbia counterpart . ...” s’ Opp'n (Ledecky)
a 28. Whilethismay be true, the plaintiffsfall to dlege a significant connection with Connecticut.
TravelersIndem., 594 A.2d at 47. As noted, the Delaware choice-of-law principles dictate the
gpplication of Digtrict of Columbialaw, not Connecticut law. 1d. Thus, asthe CUTPA cams are tort
clamsdleging violations of Connecticut law, the court grants the defendants motions to dismiss these
claims because they fall to state a proper clam. Scheuer, 416 U.S. 236.

D. ThePlaintiffs Contract and Quasi-Contract Claims:
Countsl, IX, X1, XI1, and XX

In this section the court addresses the plaintiffs contract and quasi-contract clams. The court

first addresses the clams relating to the Reorganization Agreement and then turns to those relating to

8 CUTPA claims sound in tort for choice-of-law purposes. Bailey Employment Sys.,
Inc. v. Hahn, 655 F.2d 473, 476 (2d Cir. 1981).
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the February 11 Agreement. The court denies USOP s mation to dismiss Count | (the breach of
contract clam) and grants USOP's, Mr. Ledecky’s, and Mr. Claypool€ s motions to dismiss Counts
IX, XI, XIl, and XX (the breach of contract, unjust enrichment, and promissory estoppel clams).

1. The Court Does Not Dismissthe Plaintiffs Claim That
USOP Breached the Reor ganization Agreement

Defendant USOP argues that because the breach of contract claim regarding the
Reorganization Agreement failsto satisfy Delaware s pleading requirements, the court should dismiss
Count . Mot. to Dismiss (USOP) at 11-13. The plaintiffs clarify which of their alegations apply to the
breach of contract claim and assert that the claim satisfies the pleading requirements. PIs” Opp'n
(USOP) at 5-8.

A complaint must provide a“short and plain statement of the clam showing thet the pleader is
entitlted torelief.” Fep. R. Civ. P. 8(a)(2); Swierkiewicz, 534 U.S. at 511-14; see CNW Corp. V.
Joponica Partners, L.P., 776 F. Supp. 864, 869 (D. Dd. 1990). To survive amotion to dismiss, a
plaintiff claiming a breach of contract “ must demondtrate the existence of the contract, breach thereof
and resultant damage.” Winston v. Mandor, 710 A.2d 835, 840 (Del. Ch. 1997).

USORP cites a summary-judgment ruling that gpplies Maryland law to argue that, at this motion
to dismiss phasg, the plaintiffs must “identify precisely how USOP breached the contractua provision
a issue” Mot. to Dismiss (USOP) at 11 (emphasis added). USOP has not convinced the court that
such exactitude is necessary at this phase of the case. Rather, the plaintiffs complaint must plainly
identify the existence of the contract, the breach, and the resultant damage. Winston, 710 A.2d at 843

(denying the defendants motion to dismiss a complaint when the plaintiff’ s dlegations were more than

24



conclusory); Swierkiewicz, 534 U.S. at 511-14.

In their opposition, the plaintiffs demongtrate that Count | satisfies the pleading requirements of
Rule 8. PIs’ Opp'n (USOP) at 5-10; Swierkiewicz, 534 U.S. a 511-14. While the plaintiffs method
of pleading this count is adequate, it isaso confusing. In Count I, the plaintiffs incorporate by reference
50 of the preceding paragraphs and state that “[a]s aresult of Defendants aforementioned acts, USOP
has breached the October 24, 1997 Agreement between the parties, with Plaintiffs suffering damages
asareault of said breach.” Compl. Count I. The plaintiffS complaint does not specify which portion of
the 58-page contract USOP allegedly breached. 1d. In addition, because the 50 incorporated
paragraphs detail multiple acts by the defendants, the complaint fails to indicate which acts condtituted
the dleged breach. Id. The plaintiffs oppostion remedies this confusion by asserting that the contract
clause that USOP dlegedly breached is Reorganization Agreement 8 5.2, which the plaintiffs discussin
paragraph 36 of the complaint. Pls” Opp'n (USOP) at 5-10. The plaintiffs opposition aso citesto
specific portions of the complaint aleging actions that purportedly breach § 5.2 and caused damage to
the plantiffs. 1d. Because the plaintiff need not present facts demongtrating that they will prevall on the
merits, and because Count | demonstrates the existence of the contract, a breach, and resultant
damage, Count | adequately aleges aclam for breach of contract. Swierkiewicz, 534 U.S. at 511-

14; Winston, 710 A.2d at 843. Accordingly, the court denies USOP s motion to dismiss Count I.
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2. The Court Dismissesthe Claim for Unjust Enrichment
Because a Contract isAlleged

Defendant USOP movesto dismiss Count I X, which aleges that the Reorganization Agreement
unjustly enriched USOP by conveying Aztec to USOP without compensating the plaintiffswith Aztec's
full reasonable vaue. Mot. to Dismiss (USOP) a 14; Compl. Count IX. Unjust enrichment is a quas-
contract theory of recovery. Res. Ventures, Inc. v. Res. Mgmt. Int’l, Inc., 42 F. Supp. 2d 423, 439-
40 (D. Ddl. 1999). Pursuant to Delaware law, when a contract exigts, aplaintiff may not pursue an
unjust enrichment theory of recovery. Res. Ventures, 42 F. Supp. 2d at 439-40; Dalton v. Ford
Motor Co., 2002 WL 338081, at *6 (Del. Super. Ct. Feb. 28, 2002); Schiff v. Am. Assoc’ n of
Retired Persons, 697 A.2d 1193, 1194 n.2 (D.C. 1997) (affirming ruling that because the complaint
demondtrated the existence of contracts the court had to dismiss the unjust enrichment claim). Thus,
when a complaint aleges the existence of a contract and adso claims unjust enrichment, the court shall
dismiss the unjust enrichment dlaim for fallure to Sate a cognizable dam. Id. Because the plaintiffs
complaint aleges the existence of a contract — the Reorganization Agreement — the plaintiffs claim for
unjust enrichment regarding USOP s acquigtion of Aztec failsto state a cognizable claim. 1d.; Compl.
11138, 64-65. The court therefore grants USOP’ s motion to dismiss Count IX.

3. TheCourt Dismissesthe Claims for Breach of the
February 11 Agreement Because No Contract Exists

As discussed supra, the plaintiffs argue that the February 11 Agreement is separate and apart
from the Reorganization Agreement. Compl. 1 6; PIs” Opp'n (Ledecky) at 4. Defendant Ledecky
alegedly persondly guaranteed USOP s performance of this February 11 Agreement in exchange for

the plaintiffs agreement to refrain from sdlling their stocks prior to the spin-off of a portion of USOP.
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Compl. §112. The plaintiffsinclude with their complaint two letters that they wrote detailing the
February 11 Agreement, the Ledecky letter and the Claypoole letter.® |d. Exs. A-B. The plantiffs
assert in Counts X1 (againgt USOP) and X1 (against Mr. Ledecky) that despite the plaintiffs demands
and reliance, the defendants refused to comply with the February 11 Agreement. Compl. 11 112-14.
In response to these breach of contract alegations, the defendants argue that the breach of contract
clam falsto state a proper clam because the parties never reached an agreement. Mot. to Dismiss
(USOP) at 26; Mot. to Dismiss (Ledecky) at 5. An enforcegble contract exigts only if thereis
“(1) agreement asto dl materia terms; and (2) intention of the partiesto be bound.” Jack Baker, Inc.
v. Office Space Dev. Corp., 664 A.2d 1236, 1238 (D.C. 1995) (citations and quotation marks
omitted). “Vagueness of expression, indefiniteness and uncertainty asto any of the essentid terms of an
agreement, have often been held to prevent the creation of an enforceable contract.” Rosenthal v.
Nat’| Produce Co., Inc., 573 A.2d 365, 369-70 (D.C. 1990) (quoting 1 A. Corbin, Corbin on
Contracts 8 95, a 394 (1963)). Theterms of a contract must be definite enough that a court can
identify the obligations thet it should enforce. 1d. at 370.

To have ameeting of the minds, there must be a mutual agreement as to the substance and
terms of a contract. Jack Baker, 664 A.2d at 1238; Owen v. Owen, 427 A.2d 933, 937 (D.C.
1981). Materid termsinclude price, payment terms, duration, and the identity of the parties involved.

Id.; Anchorage-Hynning & Co. v. Moringiello, 697 F.2d 356, 363-64 (D.C. Cir. 1983) (applying

o For the purposes of this motion, the court accepts the plaintiffs contention that the
Ledecky and Claypoole letters are a“memoridization” of the dleged agreement reached on February
11. PIs! Opp'n (Ledecky) at 12; Pis." Opp'n (USOP) at 33; Scheuer, 416 U.S. at 236.
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Didrict of Columbialaw). Without agreement as to the parties or terms, there is no way of knowing
who is bound by the contract or what they are required to do. Id. Findly, “if thereisadiscrepancy
between the terms of an instrument annexed to a pleading and its interpretation in the pleading, the
former mugt preval.” Munter v. Lankford, 127 F. Supp. 630, 633 (D.D.C. 1955) (stating that thisis
an dementary rule); see also ALA, Inc. v. CCAIR, Inc., 29 F.3d 855, 859 n.8 (3d Cir. 1994).

A court can dismiss clamsfor fallure to Sate a claim on which rdlief can be granted when the
complaint includes facts demonstrating that success on the merits isimpossble — in other words, when
the plaintiffs “plead [themsalves] out of court.” Sparrow, 216 F.3d at 1116. Although the defendants
point out the contradictions between the plaintiffs description of the February 11 Agreement in (1) the
complaint, (2) the Claypoole letter, and (3) the Ledecky letter, the plaintiffs barely address these
arguments. Mot. to Dismiss (Ledecky) at 13-16; Mot. to Dismiss (USOP) at 27-30; PIs” Opp’'n
(Ledecky) at 12, 18; PIs” Opp'n (USOP) at 34. The plaintiffs state only that whether the letters
“contained dl of the terms of the contract is not determinative’ and that the “incons stencies highlighted
by LEDECKY relate to [9c] not to what the parties agreed, but only to how the agreed results would
be managed.” PIs’ Opp'n (Ledecky) at 18.

One problem with the aleged contract or promise is that the complaint and the Ledecky and
Claypoole letters describe the parties, debtors, and caculation of the debt differently. First, the
Ledecky and Claypoole |etters vary the identity of the aleged contract’ s parties and debtors. Compl.
Exs. A-B. The complaint states that the contract binds the plaintiffs, USOP, and Mr. Ledecky and

dates that the latter two partieswill compensate the plaintiffs. 1d. 56. However, the Ledecky letter
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Sates that “[o]ur understanding is that Aztec Technology® will provide Phil Arturi, Bruce Torello, Jack
Meehan, and the Aztec International shareholders with exercisable stock options. . ..” Compl. Ex. B
(emphasis added). Thisletter does not mention a persona guarantee by Mr. Ledecky or an obligation
by USOP. Id. This contradiction within the complaint showsthat acritical meterid term — namdy, the
identity of the debtors— was not sufficiently definite. Rosenthal, 573 A.2d at 369-70 (stating that
materia termsto a contract cannot be indefinite); Jack Baker, 664 A.2d at 1238.

A second contradiction exists regarding the method used to calculate the amount of money or
stock options that the debtor would owe the plaintiffs. The plaintiffsfirst detail the expected payment as
the price differentid between the Merger Consderation, as defined in the Reorganization Agreement,
and the stock vaued at the end of closing on the trigger date (the point when the parties will caculate
the vaue of the plaintiffs USOP stock). Id. 1156, Ex. A. The complaint and the Claypoole |etter seem
to rely on the spin-off date, April 25, 1998, asthe trigger date; while the Ledecky letter relieson a
date, September 7, 1998, anticipated to be 90 days after alater spin-off date. I1d. 56, Exs. A-B.
Again, the plaintiffs vary amaterid term of the dleged contract. Rosenthal, 573 A.2d at 369-70; Jack
Baker, 664 A.2d at 1238 (explaining that for a contract to exi<t, the parties must agreeto dl of its
materid terms).

In addition to these contradictions, the Ledecky letter demondirates indefiniteness by referring

to the contract as a proposal, stating “we are open to alter native measures within this ninety-day

10 Aztec Technology (“New Aztec”) was crested in June 1998 as a USOP spin-off
during USOP s restructuring. Compl. 1145, Ex. B. Before the spin-off, New Aztec wasthe
origind Aztec that the plaintiffs sold to USOP. |d.
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window to achieve thisif you fed the stock option proposal is unworkable for any reason” and “[i]f our
under standing differs from yours, please let us know as soon aspossible” Id. Ex. B (emphasis
added). Ciriticd to the formation of an ora contract isthat al parties intend to be bound by their oral
agreement. Jack Baker, 664 A.2d at 1238. The Ledecky letter indicates that the plaintiffs did not
assume that Mr. Ledecky intended to be bound by the alleged February 11 Agreement. Compl. Ex. B.
Furthermore, Mr. Claypool€ s dleged statement that the parties should not enter into aforma written
agreement and that Mr. Ledecky would not at that time accept a letter detailing the agreement dso
indicate that the defendants did not intend to be bound by any agreement.* Compl. § 57.

In sum, the February 11 Agreement is indefinite and its terms are contradictory. For the parties
to be bound by their ord agreement, the agreement must show an intent to be bound, must contain all
materid terms, and must not be vague or indefinite. Rosenthal, 573 A.2d at 369-70; Jack Baker, 664
A.2d at 1238. The February 11 Agreement is not complete, as demondstrated by the Claypoole and
Ledecky |etters wherein the plaintiffs vary the materid terms, and does not indicate an intent to be
bound, as demondtrated by the use of the words “proposad” and “dternative measures’ in the Ledecky
letter. 1d.; Compl. 11 54-61, Exs. A-B. Thus, the court grants the motions of defendants USOP and
Ledecky to dismiss these breach of contract claims because the complaint demonstrates that no facts

could entitle the plaintiffs to reief for these clams. Sparrow, 216 F.3d at 1116; Conley, 355 U.S. at

1 Thisconclusion is especidly strong when considered in light of the Reorganization
Agreement’ s prohibition of ord modifications. Reorganization Agreement § 10.2. Regardless of
whether the February 11 Agreement isamodification of the Reorganization Agreement or isa
separate and digtinct contract, the plaintiffs must have known that the agreement could be
congtrued as a prohibited oral modification. Jack Baker, 664 A.2d at 1238 (requiring an intent to
be bound by the contract).
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46-47.

4. The Court Dismissesthe Claim for Promissory Estoppel Because
ThereisNo Clear and Definite Promise

In response to the plaintiffs promissory estoppel claim regarding the February 11 Agreement,
the defendants argue that given the facts plead by the plaintiffs, no promise could have existed and thus
the promissory estoppel claim failsto state a proper clam. Mot. to Dismiss (USOP) at 26; Mot. to
Dismiss (Ledecky) a 5. The plaintiffs counter that the facts in the complaint do alege a definite
promise and the plaintiffs reasonably relied on this promise. PIs’” Opp’n (Ledecky) at 20-21.

To establish a promissory estoppd claim, the plaintiffs must show (1) apromise; (2) that the
promise reasonably induced reliance on it; and (3) that the promisee relied on the promise to hisor her
detriment. Smard v. Resolution Trust Corp., 639 A.2d 540, 552 (D.C. 1994) (citing Choate v.
TRW, Inc., 14 F.3d 74, 77 (D.C. Cir. 1994) (explaining that an assurance is not apromise)). The
promise must be definite, as reiance on an indefinite promiseis not reasonable. Granfield v. Catholic
Univ. of Am., 530 F.2d 1035, 1040 (D.C. Cir. 1976); In re Phillips Petroleum Sec. Litig., 881
F.2d 1236, 1250 (3d Cir. 1989). Findly, though a promise need not be as specific and definite as a
contract, it must fill be a promise with definite terms on which the promisor would expect the promisee
torely. Bender v. Design Sore Corp., 404 A.2d 194, 196 (D.C. 1979) (citing Granfield, 530 F.2d
at 1040).

As discussed supra, the court has determined that the February 11 Agreement isnot an
enforceable contract because the terms and identity of the primary debtor are unclear and the

agreement is vague and indefinite. Part 111.D.3 supra; Compl. 1 54-63, Exs. A-B. For these reasons
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—which are explained in the previous subsection of this opinion —the plaintiffs complaint, including the
attached Ledecky and Claypoole letters, provides so many factsthat it demonstrates that the promise
was nether clear nor definite. Sparrow, 216 F.3d at 1116; Smard, 639 A.2d at 552 (stating that
vagueness of terms negate the inference that a promise of employment existed).

The promissory estoppel clam aso fails because the plaintiffs could not have reasonably relied
on the statements, and the defendants would not expect reliance, when the statements varied how their
compensation would be calculated and who the primary debtor was. Compl. 1 54-63, Exs. A-B;
Granfield, 530 F.2d at 1040-41 (affirming ruling that statements were too confusing and contradictory
to form apromise); In re Phillips Petroleum Sec. Litig., 881 F.2d a 1250 (reliance on an indefinite
promise is not reasonable). Reiance on the oral statementsis aso unreasonable given that the parties
were aware that the Reorganization Agreement could bar ord modifications and the defendants
explicitly refused to commit to the agreement in writing. Compl. 57; Reorganization Agreement 8
10.2; Bender, 404 A.2d a 196 (explaining that no promise existed when the agreement was not in
writing and the appellees had expressed that no agreement would exist until the parties Sgned alesse).
Accordingly, the court grants the motions by defendants Ledecky and USOP to dismiss Count XX for
falure to state a cognizable clam. Sparrow, 216 F.3d at 1116; Conley, 355 U.S. at 47.

E. The Court Dismissesthe Claim for Negligent Failureto Notify the Plaintiffs
that the Restrictionson the Sale of Their Stock Had Terminated: Count X

In Count X (negligence) the plaintiffs charge that USOP had a duty to notify the plaintiffs upon
the termination of the redtrictions on the sde of their USOP stock. Compl. §103. The plaintiffsaso

dlege that USOP had aduty to verify that the plaintiffs received the notification, “especidly as [USOP|
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had sent said natifications to amilarly Stuated shareholders” 1d. According to the plaintiffs and
USOP, when USOP attempted to notify the plaintiffs of the termination of the restrictions, it sent the
notice to the wrong facamile number. 1d. § 104; Mot. to Dismiss (USOP) at 22, 23 n.20. USOP
arguesthat it had no legd duty to notify the plaintiffs regarding the termination of these redtrictions or to
verify that the plaintiffs received the notice. Mot. to Dismiss (USOP) at 24.

The dements of a negligence clam are (1) aduty of care; (2) a breach of that duty; and (3)
damage to the plaintiff proximately caused by the breach of duty. Dist. of Columbia v. Cooper, 483
A.2d 317, 321 (D.C. 1984); see also Trifax Corp. v. Dist. of Columbia, 53 F. Supp. 2d 20, 29
(D.D.C. 1999) (applying Didtrict of Columbialaw and granting a defendant’s motion to dismissa
negligence clam when the plaintiff could not demondtrate the existence of aduty). Asthe existence of a
legd duty isan essentid dement of a negligence dam under Didtrict of Columbialaw, the complaint
must specify the negligent act and “ characterize the duty whose breach might have resulted in negligence
lidhility.” Dist. of Columbia v. White, 442 A.2d 159, 162 (D.C. 1982); see also Pied Piper, Inc. v.
Datanational Corp., 901 F. Supp. 212, 215 (S.D. W. Va 1995) (dismissing negligence claim for
falure to state a clam because the plaintiff failed to establish the existence of alegd duty between two

business entities dealing with each other a arm’slength?). The complaint may not rest on mere

12 An arm’ s-length transaction is a transaction negotiated by unrelated parties who have
roughly equa bargaining power and act in their own sdif interest. Black’s Law Dictionary (7th ed.
1999). Some jurisdictions have determined that no duty can exist between parties to an arm’ s-length
business transaction. Pied Piper, 901 F. Supp. at 215; G&M Qil Co. v. Glenfed Fin. Corp., 782 F.
Supp. 1085, 1089 (D. Md. 1991); Safeco Ins. Co. v. Dain Bosworth Inc., 531 N.W.2d 867, 871
(Minn. Ct. App. 1995) (describing cases from a number of jurisdictions holding that no duty exists
between parties to an arm’ s-length business transaction).
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“conclusory assartions’ regarding the existence of aduty. White, 442 A.2d at 162.

In response to USOP s contention thet it had no legd duty to notify the plaintiffs of the
termination of the restrictions of sde, the plaintiffs assert only that USOP had a duty to notify them
because USOP notified other smilarly situated shareholders of thistermination. Pls” Opp'n (USOP)
at 28-29. The casesthat the plaintiffsrely on for this argument al involve Stuations where one party
promises or in some way notifies another party thet it has gratuitousy undertaken a duty and the other
party is aware of this undertaking and reliesuponit. E.g. Franklin Inv. Co. v. Huffman, 393
A.2d 119, 122-23 (D.C. 1978); Dawson v. Nat’'| Bank & Trust Co., 335 A.2d 259, 261 (D.C.
1975) (explaining that the notice of the gratuitous undertaking made the tenant aware that the owner’s
agent had undertaken the respongbility of maintaining the premises). Here, the plaintiffs argument that
USOP cregted a duty to notify the plaintiffs of the lifting of the restrictions when it notified other
shareholdersfails because the plaintiffs do not assert that they knew that USOP had so notified other
shareholders. Compl. 1 51-53, Count X; PIs” Opp'n (USOP) a 27-30. Similarly, at no point do the
plaintiffs dlege that they had any reason to rely on the possibility that USOP would notify them when
the redtrictions terminated. 1d.

Neather the facts dleged in the plaintiffs complaint nor the plaintiffs arguments are sufficient to
demondrate that USOP had a duty to notify the plaintiffs of the termination of the restrictions on the
sde of the plaintiffs USOP stock. White, 442 A.2d at 162. As USOP had no duty to notify the
plaintiffs, and breach of duty is an eement of negligence, USOP cannot be negligent for faling to notify
the plantiffs. Cooper, 483 A.2d at 321; White, 442 A.2d at 162. Therefore, the court grants

defendant USOP s motion to dismiss Count X for fallure to State a cognizable clam. Trifax Corp., 53
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F. Supp. 2d at 29; Hishon, 467 U.S. at 73.

F. The Court Dismissesthe Claims of Misrepresentation and Fraud:
CountslI-V, XIV-XV, and XVI11-XIX

In the context of the Reorganization Agreement, the plaintiffs dlege four tort claims: fraud,
negligent misrepresentation, fraudulent inducement to enter into a contract, and inducement by materia
misrepresentation to enter into a contract. Compl. Counts11-V. These dlamsadl dlege that the
plaintiffs entered into the Reorganization Agreement as aresult of their reliance on fase or mideading
information from the defendants. Id. The plaintiffs so dlege the same four violations regarding the
February 11 Agreement. Id. Counts XIV-XV, XVIII-XIX. Addressng the defendants motionsto
dismiss the misrepresentation and fraud counts, the court firgt discusses the generd requirements for
misrepresentation and fraud clams. Next, the court dismisses the claims of inducement to enter the
February 11, 1998 contract for failure to state a claim on which relief can be granted because no such
contract exists. The court also dismisses the four misrepresentation and fraud claims regarding the
Reorganization Agreement for failure to State a clam because the Reorganization Agreement’s
Integration Clause barsthese claims. Lagt, the court dismisses without prejudice the two remaining
clams regarding the February 11 Agreement for failure to properly plead reasonable reliance.

1. Legal Standard for Negligent Misrepresentation and Fraud
a) Elements

Under Didtrict of Columbialaw, aclam for negligent misrepresentation requires a showing that

(2) the defendant made a fase statement or omission of afact, (2) the statement or omission wasin

violation of a duty to exercise reasonable care, (3) the fase tatement or omission involved a materia
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issue, (4) the plaintiffs reasonably and to their detriment relied on the false information, and (5) the
defendant’ s challenged conduct proximately caused injury to the plaintiffs. Appleton v. United States,
2001 WL 45473, a *3 (D.D.C. Jan. 5, 2001) (citing Redmond v. Sate FarmIns. Co., 728 A.2d
1202, 1207 (D.C. 1999)); Steele v. Isikoff, 130 F. Supp. 2d 23, 34 (D.D.C. 2000); Remeikis V.
Boss & Phelps, Inc., 419 A.2d 986, 990 (D.C. 1980). Similarly, afraud claim requires a showing that
(2) the defendant made a fase representation, (2) the representation was in reference to a materid fact,
() the defendant had knowledge of its fasity, (4) the defendant intended to deceive, (5) the plaintiffs
acted in reliance on the misrepresentation, and (6) the reliance was reasonable.* R& A, Inc. v. Kozy
Korner, Inc., 672 A.2d 1062, 1066 (D.C. 1996); Hercules & Co. v. Shama Rest. Corp., 613 A.2d
916, 923 (D.C. 1992). The dements of fraud and fraudulent inducement are the same.* Synergistic
Tech., Inc. v. IDB Mobile Communications, Inc., 871 F. Supp. 24, 30 (D.D.C. 1994).

b) Pleading Requirements

Federd Rule of Civil Procedure 9(b) requiresthat dl averments of fraud or mistake sate the

13 Thislast dement is required only in cases involving commercia contracts negotiated a
am'slength. Hercules& Co. v. Shama Rest. Corp., 613 A.2d 916, 923 (D.C. 1992). Whilethe
reasonableness of reliance can be an issue of fact, dismissa for failure to state a claim is proper when
no reasonable person would have relied on the representation. Alicke v. MCI Communications
Corp., 111 F.3d 909, 912 (D.C. Cir. 1997) (applying District of Columbialaw).

14 The court cannot provide elements for inducement by material misrepresentation, the
cause of action dleged in Counts V and X1X, because the plaintiffs provides no Didtrict of Columbia
law describing the e ements this cause of action and the court has found no such law. Pis” Opp'n
(Ledecky) at 23-27; PIs.” Opp’'n (USOP) at 17-26, 48-50; PIs.” Opp’'n (Claypoole) at 15-16.
Severd Didrict of Columbia cases use the terms “fraudulent inducement” and “inducement involving
misrepresentation” interchangeably, thus, if the latter is a cause of action, it appears to be identicd to
fraudulent inducement. Hercules, 613 A.2d at 925; Haynes v. Kuder, 592 A.2d 1286, 1290 n.5
(D.C. 1991).
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circumstances congtituting fraud with particularity. In contrast, Rule 8 states that a claim for relief need
contain only a*“short and plain satement of the clam showing that the pleader is entitled to rdlief.” The
complaint, to comply with Rules 8 and 9(b), must state the time, place and content of the
misrepresentations, the facts misrepresented, and what the plaintiffs lost or retained as a consequence
of the misrepresentations. Kowal, 16 F.3d at 1278 (providing the pleading requirements for securities
fraud). Rule 9(b) isintended to prevent the filing of complaints as a“pretext for the discovery of
unknownwrongs” Id. a 1279 n.13. Accordingly, fraud clams must plead facts capable of
establishing each of the requisite dements of fraud. Hercules, 613 A.2d at 933. “Allegationsin the
form of conclusons on the part of the pleader asto the existence of fraud are insufficient.” Id. at 923.

Faintiffs dleging fase and mideading projections or Satements of optimism must plead facts
that, if true, would prove that the defendant lacked a reasonable basis for its projections or issued them
inlessthan good faith. Kowal, 16 F.3d at 1278. Successful past performance underminesthe
inference that statements of optimism lack areasonable basis. 1d. Merdly dleging that the defendant
lacked abassin fact is a conclusory assertion and istherefore insufficient. 1d. Rather, the complaint
must dlege facts demondrating why thereisalack of bassin fact. 1d. Inaddition, dlegations of fraud
must address each defendant individualy and plead each ingtance of fraud with particularity. Inre
Newbridge Networks Sec. Litig., 926 F. Supp. 166, 170-71 (D.D.C. 1997).

In many jurisdictions, plaintiffs claming fraud or negligent misrepresentation must present
specific dlegations of reasonable reliance on the misrepresentations by each plaintiff for eech dam. In
re Newbridge Networks Sec. Litig., 929 F. Supp. 1163, 1175 (D.D.C. 1996) (stating that thisrule

exigsin many jurisdictions, but not citing to Didrict of Columbialaw). At the very leadt, negligent
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misrepresentation clams, as with fraud clams, must adequately dlege all of the required dements,
including dlegaions that the plaintiff reasonably relied on the aleged misrepresentation.™® Alicke v.
MCI Communications Corp., 111 F.3d 909, 912 (D.C. Cir. 1997) (applying Didtrict of Columbia
law to dismiss dams of fraud and negligent misrepresentation); Smith v. Washington Metro. Area
Transit Auth., 1997 WL 182286, at *5 (D.D.C. Apr. 4, 1997) (same). In the commercia context,
not only must the plaintiffs plead reasonable rdiance, but the plaintiffs must plead reliance that is
objectively reasonable. Id.; Hercules, 613 A.2d at 923, 933.

2. The Claimsfor Inducement to Enter a Contract by Fraud or Misrepresentation
Fail Because They Requirethe Existence of a Contract

Both Count X V111 (fraudulent inducement to enter a contract) and Count X1X (inducement to
enter a contract by material misrepresentation) assume that the aleged February 11 Agreement isa
contract. Fraudulent inducement to enter a contract requires a misrepresentation or omission that
pertains to an essentia term of a contract and the intent to convince a plaintiff to enter the contract.
Haynes, 592 A.2d at 1290 n.5. Asthe court has dready determined that the February 11 Agreement
is not a contract, no claims requiring inducement to enter this contract can exist. 1d. Therefore, the
court must grant the defendants motions to dismiss these counts for failure to state aclam upon which

relief can be granted. Hishon, 467 U.S. at 73.

B Similar to the requirements for pleading fraud daims, “failure to meet the pleading
requirements of Rule 9(b) may dso befatd to plaintiffs claims of negligent misrepresentation.” Shields
v. Washington Bancor poration, 1992 WL 88004, at *9 (D.D.C. Apr. 7, 1992) (citing Marra v.
Burgdorf Realtors, Inc., 726 F. Supp. 1000, 1007 (E.D. Pa. 1989) (applying Pennsylvanialaw));
Nelson v. Nationwide Mortgage Corp., 659 F. Supp. 611, 618 (D.D.C. 1987) (requiring the plaintiff
to dlege clams of negligent misrepresentation with particularity).
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3. Thelntegration Clause in the Reor ganization Agreement Barsthe Fraud and
Misrepresentation Claims Regar ding the Reor ganization Agreement

Defendants USOP and Claypoole move to dismiss Counts 11-V (the fraud and
misrepresentation claims pertaining to the Reorganization Agreement) for failure to Sate aclaim on
which relief can be granted. Mot. to Dismiss (USOP) a 15; Mot. to Dismiss (Claypoole) a 5-6. The
plaintiffs claim that they entered the Reorganization Agreement in reliance on fraudulent and negligently
misrepresented statements. Compl. Counts 11-V. These misrepresentations, however, are not in the
Reorganization Agreement. Because the Reorganization Agreement contains an integration clause, any
gatement that is not in the Reorganization Agreement cannot be materid and the court must deem the
statement abandoned. Hercules, 613 A.2d at 929, 933 (dismissing aclaim for fraudulent inducement
to enter a contract that relied on representations not included in the contract when the contract included
an integration dause).

When parties are negotiating a arm’ s length, each side presumably can condition their
contractua agreement on the inclusion of representations that each sde deems materia. 1d. at 932-34.
Unless the plaintiffs alege that the representation omitted from the contract was omitted by fraud,
mistake or accident, an integration clause bars representations not contained in the contract even when
the plaintiffs alege fraudulent inducement to enter the contract. Wheelan v. Abell, 48 F.3d 1247, 1258
(D.C. Cir. 1995) (barring alleged ord promises as to future behavior that were not included ina
contract) (citing One-O-One Enters. v. Caruso, 848 F.2d 1283, 1287 (D.C. Cir. 1988) (applying
Digtrict of Columbialaw)); Hercules, 613 A.2d a 930-33. This prohibition is especialy applicable

when the plaintiffs have both the capacity and the opportunity to read the written contract, and when
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they execute it in the absence of any emergency or trick. One-O-One Enters. v. Caruso, 848 F.2d
1283, 1287. The reasoning underlying thisruleisthat if a satement is materid or if aparty rdieson the
gatement, then the party will include it in the contract. Hercules, 613 A.2d at 929, 933.

Subsection 10.2 of the Reorganization Agreement gppears in section 10, which the parties
labeled as the “Generd” section. Reorganization Agreement i-iv, 8 10. Subsection 10.2 states that
“[any and dl previous agreements and understandings between or among the parties regarding the
subject matter hereof, whether written or ord, are superseded by this agreement” and that any
modification of this agreement must bein writing.’® Reorganization Agreement § 10.2. Consequently,
because any statement relating to but not contained in the Reorganization Agreement cannot be
materid, the facts not in the Reorganization Agreement are legdly immaterid. Hercules, 613 A.2d at
929. In addition, reliance on any facts not in the Reorganization Agreement is not reasonable because
such reliance contravenes the written instrument. 1d.

The parties agree that Counts I1-V are based on representations — such as statements regarding
plans for USOP s future behavior, its business plan, and its future use of pooling transactions — outside
of the Reorganization Agreement. Mot. to Dismiss (USOP) a 15; Mot. to Dismiss (Claypoole) at 5-6;
s’ Opp'n (USOP) a 16; PIs” Opp'n (Claypoole) a 7. The plaintiffs have not argued that

representations supporting these claims are in the Reorganization Agreement. PIs” Opp'n (USOP) at

16 The plaintiffs argue that § 8.4 of the Reorganization Agreement trumps the integration
clausein the “Generd” section and permits the surviva of representations not included in the
Reorganization Agreement. PIs” Opp’'n (USOP) at 16. Subsection 8.4 isin a section labeled
“Indemnification” that outlines the plaintiffs obligations to indemnify USOP. A review of the
Reorganization Agreement as awhole demongtrates that § 8.4 has no effect on 8 10.2. Conversdly,
however, 8 10.2 most likely limits § 8.4.
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15-17; Pls” Opp'n (Claypoole) a 7. Thus, the integration clause bars the court from consdering the
representations required to prove Counts 11-V. Wheelan, 48 F.3d at 1258; Hercules, 613 A.2d at
929, 933. Because no facts exist that could support the theories of liability in these counts, the court
grants the motions of defendants USOP and Claypoole to dismiss Counts 11-V for falure to Sate
cognizebledams. Hishon, 467 U.S. at 73.

4. TheClaimsfor Fraud and Misrepresentation Regarding the February 11 Agreement Fail
Because the Plaintiffs Did Not Adequately Plead Reasonable Reliance

The court now turns to the defendants argument that the court should dismiss Counts X1V,
XV, XVIII, and XIX (the fraud and misrepresentation claims pertaining to the February 11 Agreement)
because, first, reasonable and detrimenta reliance cannot exist and, second, the plaintiffs fail to
adequately alege reasonable reliance. Mot. to Dismiss (USOP) at 35, 38; Reply (USOP) at 9 n.6, 25;
Mot. to Dismiss (Ledecky) at 24-30; Reply (Ledecky) at 16 n.9; Mot. to Dismiss (Claypoole) at 10-
11; Reply (Claypoole) at 8. Because the court has dismissed dl of the plaintiffs fraud and
misrepresentation claims except for Counts X1V and XV, the court consders the remaining arguments
for these two counts only.

a) Counts XIV and XV State a Claim Upon Which Relief Could Be Granted

The court first addresses the arguments of defendants L edecky and Claypoole that the court
should dismiss Counts XIV and XV for fallureto sate aclam. Mot. to Dismiss (Ledecky) at 24-27;
Mot. to Dismiss (Claypoole) a 10 (incorporating this argument). The defendants argue that, asa
metter of law, the plaintiffs could not have detrimentdly relied on the defendants February and March

1998 representations because they must have known that the February 11 Agreement did not
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condtitute a contract. Mot. to Dismiss (Ledecky) at 27. The defendants al'so argue that the plaintiffs
decison to refrain from sdlling their USOP stock was not due to the February 11 Agreement, but rather
in response to defendant Ledecky’ s optimistic statements about USOP s future performance. 1d. The
facts and procedura posture of this case, however, are sufficiently different from those in the cases on
which the defendantsrely. 1d. at 25-27.

For example, in Hyman v. First Union Corp., the plaintiffs daimed that the defendants
contracted to give the plaintiffs priority consderation for certain employment positions. 982 F. Supp. 8,
10-14 (D.D.C. 1997). The court granted the defendants motion for summary judgment on the
plantiffs contract clams, ruling that no contract existed. |d. at 12. The court explained that one
reason why no contract existed was that the plaintiffs never dleged detrimenta reliance on the satement
regarding priority condderation. Id. a 14. In another case cited by defendant Ledecky, the defendant
terminated a subcontract for plumbing and heating work before the work was finished. Klingensmith
v. Dist. of Columbia, 370 A.2d 1341, 1342 (D.C. 1977). The plaintiff and the defendant attempted
to sttle thair dispute informaly. 1d. The plantiff sent to the defendant aletter outlining the plaintiff's
understanding of an agreement the partieshad reached a a meeting regarding the amount of money the
defendant would pay to the plaintiff’s subcontractor. 1d. The defendant never responded to the letter
and faled to comply with the terms of the letter. Id. Ruling that no contract existed, the court
explained that the facts presented during the trial demonstrated that the plaintiff had not relied to his
detriment on the representations of the defendant. 1d. at 1344.

Both of these casesinvolve rulings on the merits and determinations that the plaintiffs did not

detrimentdly rely on the defendants statements. I1d.; Hyman, 982 F. Supp. at 14. Here, the court
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cannot rule on the merits of the case and the court must generdly accept the complaint’s factud
assertions astrue. Scheuer, 416 U.S. a 236. The plaintiffsin the case a bar specificaly dlege that
they relied on the statements of defendant Ledecky and Claypoole to their detriment by doing what the
defendants asked them to do: delaying the sale of their USOP stock. Compl. 1159, 63. Thus,
contrary to the defendants arguments that the plaintiffs did not rely on defendant Ledecky’ s February
11, 1998 statements, the court must accept the plaintiffs assertions of detrimentd reliance. 1d.;
Scheuer, 416 U.S. at 236. Consequently, the court denies defendant Claypool€’ s and Ledecky’s
motions to dismiss Counts X1V and XV for falureto sate aclam. Hishon, 467 U.S. at 73.
b) ThePlaintiffs Did Not Adequately Plead Reliance

The court now turns to the argument advanced by dl three defendants that the plaintiffs have
not adequately plead reasonable reliance. Mot. to Dismiss (USOP) at 35, 38; Reply (USOP) a 9 n.6,
25; Mot. to Dismiss (Ledecky) at 28-30; Reply (Ledecky) a 16 n.9; Moat. to Dismiss (Claypoole) at
10-11; Reply (Claypoole) at 8. For this andysis the court applies the case law discussed in the legd
standard for negligent misrepresentation and fraud. Part 111.F.1 supra. Because the parties
relaionship is commercid, Didrict of Columbialaw requires the fraud and negligent misrepresentation
clamsto include alegations of rdiance that are objectively reasonable. Alicke, 111 F.3d at 912;
Hercules, 613 A.2d at 923, 933.

Congruing the complant in the plaintiffs favor, the court consders severd facts regarding the
February 11 Agreement that are critical to the court’ s reliance andyss. defendant Ledecky claimed that
he knew the stock prices would increase, defendant Ledecky stated that defendant Ledecky or USOP

would compensate the plaintiffs for the lossin vaue of their USOP stock, the method and amount of
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compensation was unclear, the agreement was ord, the defendants refused to sgn awritten agreement,
the defendants told the plaintiffs that the agreement was confidentia, and the Reorganization Agreement
prohibits ora modifications. Compl. 1Y 55-60; Reorganization Agreement 8§ 10.2; Hercules, 613 A.2d
a 933-34. The Didtrict of Columbia Court of Appeds has explained that “[o]ne cannot close his eyes
and blindly rely upon the assurances of another absent some fiduciary relationship or emergency . .. .”
Hercules, 613 A.2d at 934. Here, the parties had a commercia and arm’ s-length, not afiduciary,
relationship.” Also, the court has dready determined that the statements were too indefinite and
contradictory to create a promise or contract. Part [11.D supra. Inlight of the facts st forth in this
paragraph, the plaintiffs reliance on the dleged misrepresentations regarding the compensation by the
defendants resembles blind reliance and not objectively reasonable reliance. Hercules, 613 A.2d at
934; Alicke, 111 F.3d at 153 (holding that reliance was unreasonable because even though al long-
distance cdls were hilled by the defendant in whole-minute increments, “no reasonable customer could
actudly believe that each and every phone cdl she made terminated at the end of afull minute’);
Kowal, 16 F.3d at 1278.

Further evauating the reasonableness of the reliance, the court considers 8 10.2 of the
Reorganization Agreement that requires any modification of the Reorganization Agreement to bein
writing and executed by each of the parties to the agreement. The February 11 Agreement was ora

and did not include dl of the parties to the Reorganization Agreement. Compl. 154-62. The plaintiffs

1 Factsin the Reorganization Agreement demondrate that the Reorganization Agreement
was an am’ s-length transaction: the plaintiffs were represented by legd counsel during the negotiation
and execution of the contract, and the contract was the mutua product of the consultation, negotiation,
and agreement of the parties to the agreement. Reorganization Agreement 88 10.11-10.12.
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were aware of § 10.2 as they sgned the contract after negotiating, drafting, and reviewing it with their
legal counsel. Reorganization Agreement 88 10.11-10.12. Digtrict of Columbia courts have ruled that
no reasonable trier of fact could conclude that a plaintiff reasonably relied on ord representations
contradicted by express written provisons. Hercules, 613 A.2d at 934 (determining that reliance on
statements contradicted by the contract and not in the contract was unreasonable); Smith, 1997 WL
182286, a *5 (holding that no reasonable trier of fact could conclude that the plaintiff reasonably relied
on ord representations of his superior that were contradicted by the express written provisons of the
manua governing employment). Though the plaintiffs were aware of § 10.2, and though the February
11 Agreement dlegedly modified the Merger Consderation that USOP would pay to the plaintiffs, the
plaintiffs have plead no facts to demonstrate why a reasonable person would be so certain that the
February 11 Agreement was outside of the scope of § 10.2 that they would detrimentaly rely on this
conclusion.

The plaintiffs argue that they have set forth the fraud and negligent misrepresentation clams with
sufficient particularity by pleading, “the speaker, the place of the representations, the content and
manner in which they were made.” PIs” Opp'n (USOP) at 49 (citing Compl. 11 52-63). The plaintiffs
seem to overlook the requirement that these counts alege objectively reasonable reiance. Hercules,
613 A.2d at 933-34. For these reasons, the court grants the defendants motions to dismiss Counts

X1V and XV for failure to properly plead reasonable reliance.’® Hercules, 613 A.2d at 933; Alicke,

18 Asthe court has dready dismissed the fraud and misrepresentation counts, the court
need not reach the defendants additiona arguments that the plaintiffs failed to plead the fraud and
misrepresentation dlaims with sufficient particularity.
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111 F.3d at 912. To the extent the defendants motions move for dismissd of these counts with
pregudice, the court denies the motions for the reasons set forth in the following subsection.
5. TheCourt Grantsthe Plaintiffs Request for Leaveto Amend Their Complaint

Acknowledging that the court might grant the defendants motions to dismiss the fraud and
misrepresentation clams for pleading deficiencies, the plaintiffs argue that the court should grant them
leave to amend their complaint instead of dismissing the clams outright. PIs’ Opp’'n (Ledecky) a 27;
Pls” Opp'n (Claypoole) at 12 n.7; Pls.” Opp'n (USOP) at 23 n.13.

Denying leave to amend is an abuse of discretion unless the court provides a sufficiently
compelling reason, such as *undue ddlay, bad faith, or dilatory motive. . . repeated falure to cure
deficiencies by [previous] amendments[or] futility of amendment.” Firestone v. Firestone, 76 F.3d
1205, 1208 (D.C. Cir. 1996) (quoting Foman v. Davis, 371 U.S. 178, 182 (1962)). Courts almost
adways grant leave to amend when the complaint falls to properly plead fraud clams. Id. at 1209. A
plaintiff who seeks leave to amend a complaint challenged pursuant to Federd Rule of Civil Procedure
9(b) must indicate the grounds for the motion for leave pursuant to Rule 15(a), demondtrate that the
amended complaint remedies the insufficient pleading of the earlier complaint, and attach the proposed
pleading as required by Loca Civil Rule 7.1(i). Kowal, 16 F.3d at 1280 & n.4.

In this case, severd facts could support adenid of the plaintiffs request for leave to amend
their complaint. Kowal, 16 F.3d at 1280 & n.4 (affirming trid court’s denid of leave to amend after
dismissing complaint pursuant to Rule 9(b) when the trid court’ s decison was rendered 13 months after
thefiling of the motion to dismiss and the plaintiffs had falled to submit a proposed amendment). The

first such fact is that the plaintiffs have previoudy amended their complaint and falled to cure its
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deficiencies. Firestone, 76 F.3d at 1208; see also Shields, 1992 WL 88004, at *5 (stating that
outright dismissd is reserved for extreme Stuations such as when the pleader has had a previous
opportunity to cure deficiencies). Second, since September 13, 1999, when the defendants filed the
motions to dismiss, the plaintiffs have not filed a proper motion for leave to amend their complaint with
an amended complaint attached. 1d.; see also LcvR 7.1(i) (requiring a request to amend a complaint to
include the proposed amendment).

Despite these errors, the court grants the plaintiffs request for leave to amend their complaint
to correct the pleading errorsin Counts X1V and XV. Thiscircuit requirestria courtsto grant leave to
amend liberdly, especialy when a complaint is dismissed for pleading deficiencies. Firestone, 76 F.3d
at 1208-09. Accordingly, if facts exist that can remedy the deficiencies of the Second Amended
Complaint, then the plaintiffs may file an anended complaint that includes Count | and new versons of

Counts X1V and XV. To avoid confusion
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regarding which statements are contextua and which are the alleged fase statements,* the court
directs the plantiffs to include the false satements in the counts aleging them, rather than Smply
incorporating entire conversations by reference. Appleton, 2001 WL 45473, at * 3; Hercules, 613
A.2d & 923. The court dso directs the plaintiffs to include in the rlevant counts the facts that directly
support the remaining eements of fraud or negligent misrepresentation. 1d.
V. CONCLUS ON
For the foregoing reasons, the court grants in part and deniesin part the motions to dismiss of
defendants USOP, Ledecky, and Claypoole. The court rulesthat Count | adequately statesaclam
againg defendant USOP. The court further determinesthat the plaintiffs failed to state a clam upon
which relief may be granted for Counts 11-V, VIII-XI11, XVI, XVIII, XIX, and XX and consequently,
the court dismisses these counts. The court dso determines that Counts X1V and XV fal to adequately

plead fraud or negligent misrepresentation by defendants USOP, Ledecky, and Claypoole and thus the

19 The defendants demondtrate that Count X1V and XV incorporate by reference multiple
gtatements from severa conversations without specifying which are relevant. Mot. to Dismiss (USOP)
a 36; Mot. to Dismiss (Claypoole) at 9-10. Thisis sgnificant because many of the satements are
samply not actionable as plead. Kowal, 16 F.3d at 1278. For example, defendant Claypoole argues
that the few statements the plaintiffs alege he made related to the February 11 meeting are not false and
do not omit materid facts. Reply (Claypoole) at 5-6. The statements that Smply demondtrate actions
or requests, such as Mr. Ledecky’s statement urging the plaintiffs to refrain from sdlling stock and Mr.
Claypool€ s agreement to accept a memorandum summearizing the discusson on February 11, fail to
alege misrepresentations. Compl. 155, 57; Appleton, 2001 WL 45473, at * 3; Kozy Korner, 672
A.2d at 1066. No reasonable inference supports the falsity of these statements. 1d. Additiond
representations that the plaintiffs allege, such as defendant Ledecky’ s optimigtic predictions of the future
value of USOP stock, are aso not actionable as plead. 1d. 155; Mot. to Dismiss (USOP) at 36;
Kowal, 16 F.3d a& 1278 (dating that a plaintiff claiming that satements of optimism are fse must
demongtrate that the defendant lacked a reasonable basis for its projections or issued them in less than
good faith).

48



court dismisses these counts without prgudice. Accordingly, the plaintiffs may file an amended
complaint within 60 days of the dete of this opinion. Findly, the court notes thet the plaintiffs have
asserted that they will withdraw Counts VI, VII, XI11, and XVII in ther entirety; Counts11-V and VIII
as againg defendant Ledecky; and Count XX as againg defendant Claypoole. The plaintiffs shdl file
the withdrawa within 10 days of the date of this opinion, otherwise the court will deem these claims
automaticaly dismissed. An order directing the partiesin amanner consstent with this Memorandum

Opinion is separately and contemporaneoudy issued this 4th day of March, 2003.

/9
Ricardo M. Urbina
United States Didrict Judge
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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

IN RE: U.S. OFFICE PRODUCTS CO.
SECURITIESLITIGATION

Master File No.:
JACK MEEHAN, FRAN MEEHAN, :
CHRISTOPHER MEEHAN, BETH : MDL No.:
MEEHAN, GORDON TINGETS, :
LES ASHER, MICHAEL DICKENS, : Document Nos.:
and WILLIAM DURNIAK, :
Civil Action No.:
Plantiffs,
V.
U.S. OFFICE PRODUCTS CO.,,
JONATHAN J. LEDECKY, and
JAMES CLAYPOOLE,
Defendants.
ORDER

99-ms-137 (RMU)
1271
44, 62, 63

99-63 (GMYS)
(D. Del.)

GRANTING IN PART AND DENYING IN PART DEFENDANT USOP’s M OTION TO DISMISS;
GRANTING IN PART AND DENYING IN PART DEFENDANT LEDECKY’S M OTION TO DISMISS;
GRANTING IN PART AND DENYING IN PART DEFENDANT CLAYPOOLE'S M OTION TO DISMISS;
GRANTING THE PLAINTIFFS’ M OTION FOR LEAVE TO AMEND THE COMPLAINT

For the reasons stated in this court’s Memorandum Opinion separately and contemporaneoudy

issued this 4th day of March, 2003, itis

ORDERED that defendant USOP s motion to dismissisGRANTED in part and DENIED

inpart; anditis

FURTHER ORDERED that defendant Ledecky’s motion to dismissis GRANTED in part

and DENIED in part; anditis



ORDERED that defendant Claypoole s mation to dismissis GRANTED in part and
DENIED in part; aditis

FURTHER ORDERED that the plaintiffs motion for leave to amend the complaint is
GRANTED and the plaintiffs may file an amended complaint within 60 days of the date of this order;
anditis

ORDERED that if the plaintiffs do not file a notice regarding their withdrawn counts (Counts
VI, VII, XI1I1, and XVII in their entirety; Counts 11-V and VI1I1 as against defendant Ledecky; and
Count XX as againgt defendant Claypoole) within 10 days of the date of this order then the court will
deem the counts automatically dismissed.

SO ORDERED.

/9
Ricardo M. Urbina
United States Didrict Judge




